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D GLVFXVVLRQ DERXW WKH H[WHQW WR ZKLFK JRYHUQPHQWV VKRXOG HPEUDFH SDWHUQDOLVP DV D SULQFLSOH RI OHJLVODWLRQ














WKDW JRYHUQPHQWV KDYH VHHQ ILW WR LQWURGXFH LQ UHFHQW \HDUV 7KH IRXUWK SDUW FRQVLGHUV WKH XQGHVLUDELOLW\ RI VXFK
PHDVXUHVDVDPDWWHURISROLF\7KHILQGLQJVRIWKLVSDSHUDUHVXPPDULVHGLQWKHILQDOVHFWLRQ
7ZR&RPSHWLQJ3KLORVRSKLHVRIWKH3URSHU5ROHRIWKH6WDWH























5:+ROGHUHow Not To Say What You Mean: A Dictionary of EuphemismsWKHG2[IRUG2[IRUG8QLYHUVLW\3UHVV
-RKQ$\WRDQG,DQ&URIWRQBrewer’s Dictionary of Modern Phrase and FableQGHG/RQGRQ:HLGHQIHOG	1LFROVRQ
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6WDWHVHHNVWR³FRD[DQGcajole«DXWRQRPRXVDGXOWVLQWRKHDOWKLHUGHFLVLRQPDNLQJ´DQG³WRsteerFLWL]HQVWRZDUGV




WR DSSO\ LQVLJKWV IURP EHKDYLRXUDO SV\FKRORJ\ WR WKH IRUPDWLRQ RI JRYHUQPHQWDO SROLF\ VHHNLQJ WR LQIOXHQFH
LQGLYLGXDO EHKDYLRXU LQ OLQHZLWK JRYHUQPHQW SROLF\ REMHFWLYHV 7KH VWDWH WKXV HPSOR\V SHRSOHZKR DUH DFWLYHO\
FKDUJHGZLWKGUHDPLQJXSQHZZD\VWRLQWHUIHUHLQWKHOLYHVRIRUGLQDU\SHRSOH7KHXQLW¶V,QWHUQHWEORJUDQJHVRYHU































Seattle University Law ReviewDW
$OEHUWR$OHPDQQR³1XGJLQJ6PRNHUV7KH%HKDYLRXUDO7XUQRI7REDFFR5LVN5HJXODWLRQ´>@European Journal of Risk RegulationDW

$OHPDQQRsupraQ
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3.1 Australia’s Plain Packaging Law 
2QHRIWKHPRVWFRQWURYHUVLDO1XGJH6WDWHLQWHUYHQWLRQVLVWKH$XVWUDOLDQIHGHUDOODZZKLFKSURYLGHVWKDWWREDFFR
SURGXFWVPD\EHVROGRQO\LQJHQHULFSDFNDJLQJ7KHH[WHULRURI$XVWUDOLDQFLJDUHWWHSDFNVPXVWEH³GDUNGUDEEURZQ´




EUDQG QDPH DUH FORVHO\ UHJXODWHG  7UDGHPDUNV PD\ QRW DSSHDU RQ WKH FLJDUHWWHV WKHPVHOYHV  RU WKH SDFNHW
ZUDSSHUV8JO\JUDSKLFKHDOWKZDUQLQJVPXVWWDNHXSRIWKHIURQWRISDFNHWVDQGRIWKHLUUHYHUVHVLGH




E\ DQ DGPLQLVWUDWLYH ERG\ YLRODWHG WKH VHSDUDWLRQ RI OHJLVODWLYH DQG H[HFXWLYH SRZHU XQGHU WKH 1HZ<RUN &LW\
&KDUWHU+RZHYHUZKLOHWKHEDQRQJLDQWVRGDVZDVZLGHO\ULGLFXOHGVXFKSDWHUQDOLVWLFVWULFWXUHVDUHOLNHO\WRUH
HPHUJHHOVHZKHUHSHUKDSVLQGLIIHUHQWJXLVHVEXWZLWKWKHVDPHLQWHQWLRQV
3.3 Denmark’s Fat Tax 
6DPXHO -RKQVRQ ORQJ DJR GHVFULEHG WD[HV RQ JRRGV DV ³KDWHIXO´ ZKLOH %ODFNVWRQH FDOOHG WKHP ³RGLRXV´ 











VTobacco Plain Packaging Act&WK
5DFKHO:HOOV³'RHVWKLVFRORXUWXUQ\RXRII"´The Age$XJXVW7KHVSHFLILFFRORXULVVHWE\WKHUHJXODWLRQV3DQWRQH&6HHU
Tobacco Plain Packaging Regulations&WK
UTobacco Plain Packaging Regulations&WK
VVETobacco Plain Packaging Act&WK
UTobacco Plain Packaging Regulations&WK
VTobacco Plain Packaging Act&WK
VETobacco Plain Packaging Act&WK
VV  Competition and Consumer (Tobacco) Information Standard  &WK )HGHUDO 5HJLVWHU RI /HJLVODWLYH ,QVWUXPHQWV
)&
New York Statewide Coalition of Hispanic Chambers of Commerce v New York City Department of Health and Mental Hygiene1<G
DW
New York Statewide CoalitionsupraQ6HHNew York City CharterV
6LU+DUU\*LEEV³µ$+DWHIXO7D[¶"6HFWLRQRIWKH&RQVWLWXWLRQ´Upholding the Australian ConstitutionDW
5REHUW&UHLJKWRQ³)DW7D[HV´Journal of Legal MedicineDW
$FW1RRI0DUFKDYDLODEOHDWKWWSVZZZUHWVLQIRUPDWLRQGN7KH$FWLVVXPPDULVHGLQ6XVLH6W UN(NVWUDQGDQG.ULVWLQH/LOKROW
1LOVVRQ³'DQLVK3DUOLDPHQW$SSURYHV)DW7D[´>@European Food and Feed Law Review
$OHPDQQRDQG&DUUHxR³µ)DW7D[HV¶LQ(XURSH±$/HJDODQG3ROLF\$QDO\VLVXQGHU(8DQG:72/DZ´European Food and Feed Law 
ReviewDW
$UW$FW1RRI'HFHPEHUDYDLODEOHDWKWWSVZZZUHWVLQIRUPDWLRQGN
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VRPHSURYLQFHVKDYHDOVRRIIHUHG WD[FUHGLWV IRUYDULRXVDFWLYLWLHV WKDWPD\SURPRWHSK\VLFDO ILWQHVV8QGHU WKH
$XVWUDOLDQ*67SURFHVVHGIRRGVDUHWD[HGEXWXQSURFHVVHGIRRGVDUHQRWVXEMHFWWRWKHWD[









OHY\SUHVXPDEO\DOVRKHOSV UHWDLOHUVEHFDXVH WKH\GRQRWKDYH WRSD\IRUHQYLURQPHQWDOGDPDJHFDXVHGE\ WKHLU
FXVWRPHUV,IUHWDLOHUVFROOXGHZLWKFXVWRPHUVRUGRQRWFKDUJHWKHOHY\WKHQUHWDLOHUVFRPPLWDQRIIHQFHDQGWKH\
ZRXOG EH VXEMHFW WR D PD[LPXP ILQH RI +. IRU WKH ILUVW RIIHQFH DQG +. IRU D VXEVHTXHQW
RIIHQFH7KHXOWLPDWHDLPRIWKHJRYHUQPHQWLVWREULQJDERXWEHKDYLRXUDOFKDQJHVE\UHGXFLQJWKHH[FHVVLYHXVHRI
SODVWLFVKRSSLQJEDJVDQGWRHQFRXUDJHSHRSOHWRHPEUDFH%<2%³%ULQJ<RXU2ZQ%DJ´




GLHWV RI WKHLU FKLOGUHQ2QH WHOHYLVLRQ SURJUDPPH VDWLULVHG WKLV RUGLQDQFH DV JLYLQJ NLGV WKHPHQX FKRLFH RI WKH
³&UDSS\0HDO´³HTXLSSHGZLWK WKH3HULRGLF7DEOHRI(OHPHQWV&35LQVWUXFWLRQVDQGD WR\ILJXULQHRI.DWKOHHQ
6HEHOLXV6HFUHWDU\RIWKH86'HSDUWPHQWRI+HDOWKDQG+XPDQ6HUYLFHV´




Michigan State University Journal of Medicine and LawDW,QVXFKDSURSRVDOIDLOHGLQWKH6WDWHRI1HZ<RUNid
)RUKLVWRULFDOOLVWVRI6WDWHVRGDWD[HVVHH0LFKDHO)-DFREVRQDQG.HOO\'%URZQHOO³6PDOO7D[HVRQ6RIW'ULQNVDQG6QDFN)RRGVWR
3URPRWH+HDOWK´American Journal of Public HealthDW
1ROD05LHV³/HJDODQG3ROLF\0HDVXUHVWR3URPRWH+HDOWK\%HKDYLRXU8VLQJ,QFHQWLYHVDQG'LVFLQFHQWLYHVWR&RQWURO2EHVLW\´
McGill Journal of Law and HealthDW
5LHVsupraQ





$OH[LV0 (WRZ ³1R 7R\ IRU <RX 7KH +HDOWK\ )RRG ,QFHQWLYHV 2UGLQDQFH 3DWHUQDOLVP RU &RQVXPHU 3URWHFWLRQ"´  American 
University Law ReviewDW
(WRZsupraQ
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$XVWUDOLDQKHDOWKPLQLVWHUVLQWHQGWRLQWURGXFHDYROXQWDU\³KHDOWKVWDUUDWLQJV\VWHP´IRUIRRGPDQXIDFWXUHUV
7KHSURSRVHGUDWLQJV\VWHPJLYHVHDFKSURGXFWDQXPHULFDOYDOXHRXWRIEDVHGRQWKHHQHUJ\VDWXUDWHGIDWVXJDU




)RRG6WDQGDUGV$XVWUDOLD1HZ=HDODQGDQ H[HFXWLYH ERG\ 6XFKPDQGDWRU\ VWDQGDUGVZRXOG QRW EH VXEMHFW WR
SDUOLDPHQWDU\GLVDOORZDQFH
3.8 Menu Labelling Requirements 
7KH8QLWHG6WDWHVIHGHUDOµ2EDPDFDUH¶OHJLVODWLRQUHTXLUHVWKDWUHVWDXUDQWVZLWKPRUHWKDQVWRUHVLQFOXGHRQ
WKHLUPHQXV QXWULWLRQDO LQIRUPDWLRQ DERXW WKHLU IRRG RIIHULQJV DORQJZLWK D VWDWHPHQW RI WKH UHFRPPHQGHGGDLO\
FDORULHLQWDNH
3ROLF\&RQVLGHUDWLRQV7KH)XWLOLW\RI1XGJH6WDWH0HDVXUHV
7KHUH DUH QXPHURXV SROLF\ REMHFWLRQV WR VXFK SDWHUQDOLVWLF LQWHUYHQWLRQV 7KLV VHFWLRQ RXWOLQHV VRPH RI WKHVH
REMHFWLRQV WKH UHDG\ DOWHUQDWLYH RI SURPRWLQJ DQG DFFHSWLQJ LQGLYLGXDO UHVSRQVLELOLW\ WKH VXEVWLWXWLRQ HIIHFW WKH
SUREDEOH FLUFXPYHQWLRQ RI VXFK ODZV WKH OLNHOLKRRG RI XQLQWHQGHG FRQVHTXHQFHV WKH DYDLODELOLW\ RI YROXQWDU\
DOWHUQDWLYHVWKHODFNRISXEOLFVXSSRUWIRUVXFKPHDVXUHVDQGWKHOLNHOLKRRGRIHQGOHVVOLWLJDWLRQFKDOOHQJLQJ1XGJH
6WDWHLPSRVLWLRQV
4.1 The Alternative of Individual Responsibility 
,WLVRIWHQDUJXHGWKDW1XGJH6WDWHPHDVXUHVDJDLQVWREHVLW\DUHZDUUDQWHGEHFDXVHREHVLW\UHVXOWVLQKLJKHUKHDOWK


















VFood Standards Australia New Zealand Act&WK










4.3 Circumvention of Nudge State Laws 
6RPHWLPHV FRQVXPHUV GR QRW HYHQ QHHG WR VXEVWLWXWH D GLIIHUHQW IRRG ,W LV DOVR RIWHQ HDV\ IRU FRQVXPHUV WR
FLUFXPYHQWDWD[7KHHIIHFWRIWKH'DQLVKIDWWD[ZDVVLPSO\WRHQFRXUDJH'DQLVKFRQVXPHUVWREX\KLJKIDWIRRGVLQ
QHLJKERXULQJ*HUPDQ\DQG6ZHGHQZKHUHWKHSULFHVZHUHORZHU,WZDVRQO\'DQLVKEXVLQHVVHVWKDWZHUHKLWE\WKH
WD[ 7KH$PHULFDQ ³QR IUHH WR\V´ RUGLQDQFHVZHUH TXLFNO\ FLUFXPYHQWHG E\ IDVW IRRG UHVWDXUDQWVZKLFK VLPSO\
FKDUJHGDQRPLQDOIHHIRUWKHWR\VDQGWKHUHE\E\SDVVHGWKHQXWULWLRQDOVWULFWXUHV
4.4 Unintended Consequences 
0DQ\1XGJH6WDWHPHDVXUHVKDYHXQLQWHQGHGFRQVHTXHQFHV6WULFWHUDQWLREHVLW\ODZVKDYHEHHQDVVRFLDWHGZLWK
DQ LQFUHDVH LQ WKHVRFLDOVWLJPDDWWDFKHG WRREHVLW\)XUWKHUPRUHREHVLW\UDWHVGLGQRWDFWXDOO\GHFOLQH3XQLWLYH
PHDVXUHVDJDLQVWREHVHSHRSOHPD\DOVREHFKDOOHQJHGDVLQIULQJHPHQWVRIDQWLGLVFULPLQDWLRQODZV
7RSURYLGHDQRWKHUH[DPSOHVRGDWD[HVKDYHDIDUJUHDWHULPSDFWXSRQWKHLQFRPHVRISRRUSHRSOHWKDQWKHULFK
7KHUH LV DQRWKHU FODVV ELDV WR VXFK WD[HV WKH\ WDUJHW EHYHUDJHV JHQHUDOO\ IDYRXUHGE\ WKH SRRU UDWKHU WKDQ WKRVH
IDYRXUHGE\WKHULFKWKRXJKWKHFDORULHFRQWHQWRIHDFKGULQNPD\EHVLPLODU





4.6 Lack of Public Support for Nudge State Measures 
6XFKPHDVXUHVGRQRWDULVHIURPSRSXODUGHPDQG:KHUHYRWHUVKDYHEHHQJLYHQDGLUHFWFKRLFHDERXW1XGJH6WDWH





 -RQDWKDQ .OLFN DQG (ULFK $ +HOODQG ³6OLP 2GGV´ 6SULQJ   Regulation  6XVDQ <HK ³/DZV DQG 6RFLDO 1RUPV 8QLQWHQGHG
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JRYHUQPHQWWHOOLQJWKHPZKDWWRHDWDQGFKDUJLQJWKHPPRUHLIWKH\FKRVHVRPHWKLQJWKDWLVGHHPHGWREHXQKHDOWK\




LQWHUQDWLRQDO WUDGH ODZ (XURSHDQ 8QLRQ ODZ LQWHUQDWLRQDO LQYHVWPHQW SURWHFWLRQ ODZ (XURSHDQ )UHH 7UDGH
$VVRFLDWLRQODZ(XURSHDQKXPDQULJKWVODZDQGQDWLRQDOFRQVWLWXWLRQDOODZ





&KDOOHQJHV WRYDULRXV UHVWULFWLYH ODZVKDYHEHHQEURXJKWEHIRUH WKH(XURSHDQ&RXUW RI -XVWLFH7KHVH LQFOXGH
FKDOOHQJHVWRWKH7REDFFR3URGXFWV'LUHFWLYHWKH7REDFFR$GYHUWLVLQJ'LUHFWLYHWKH%ULWLVKEDQ
RQ WREDFFR IRURUDOXVH DQG WKH6SDQLVK WREDFFRPRQRSRO\ $1RUZHJLDQSURKLELWLRQXSRQ WKH
YLVXDO GLVSOD\ RI WREDFFR SURGXFWV ZDV FKDOOHQJHG LQ WKH (XURSHDQ )UHH 7UDGH $VVRFLDWLRQ &RXUW 7KH
IRUHVHHDELOLW\ RI WKH VFRSH RI )UHQFK OHJLVODWLRQ UHJDUGLQJ WKH ODEHOLQJ RI FLJDUHWWH SDFNHWVZDV FRQWHVWHG LQ WKH
(XURSHDQ&RXUWRI+XPDQ5LJKWV
1XPHURXVRWKHULQWHUQDWLRQDOFDVHVDUHSHQGLQJ7KH$XVWUDOLDQSODLQSDFNDJLQJOHJLVODWLRQLVFXUUHQWO\WKHVXEMHFW
RI ILYH GLVSXWHV XQGHU WKH:RUOG 7UDGH 2UJDQL]DWLRQ GLVSXWH VHWWOHPHQW IUDPHZRUNDQG D 3HUPDQHQW &RXUW RI
$UELWUDWLRQLQYHVWRUVWDWHSURFHHGLQJEURXJKWXQGHUDELODWHUDOLQYHVWPHQWSURWHFWLRQWUHDW\7KHNQHHMHUNUHVSRQVH
RI WKH IRUPHU *LOODUG /DERU JRYHUQPHQW ZDV VLPSO\ WR DQQRXQFH WKDW LW ZRXOG QR ORQJHU DFFHSW LQYHVWRUVWDWH
DUELWUDWLRQPHFKDQLVPVLQIXWXUHWUHDWLHV
&KDOOHQJHV DJDLQVW UHVWULFWLYH ODZV DUH EHLQJ EURXJKW RQ RWKHU IURQWV$ WREDFFR FRPSDQ\ KDV EURXJKW ,&6,'
SURFHHGLQJV FRQFHUQLQJ 8UXJXD\DQ UHTXLUHPHQWV IRU SLFWRULDO KHDOWK ZDUQLQJV  ,Q -XQH  3KLOLS 0RUULV
,QWHUQDWLRQDOEURXJKW DQDFWLRQ LQD%ULWLVKFRXUW VHHNLQJDSUHOLPLQDU\ UXOLQJFRQFHUQLQJ WKHYDOLGLW\RI WKHQHZ


6HHWKHOLVWDWKWWSZZZWREDFFRFRQWUROODZVRUJOLWLJDWLRQEURZVHFRXQWU\)RUQRWDEOHH[DPSOHVVHHHJJT International SA v Commonwealth
&/5>@+&$DFTXLVLWLRQRISURSHUW\Canada (Attorney General) v JTI-Macdonald Corp>@6&5IUHHGRPRI
H[SUHVVLRQ
$SSHOODWH%RG\5HSRUWThailand – Customs and Fiscal Measures on Cigarettes from the Philippines:7'6$%5DGRSWHG-XO\
'65,9
$SSHOODWH%RG\5HSRUWUnited States – Measures Affecting the Production and Sale of Clove Cigarettes:7'6$%5DGRSWHG$SULO
'65;,,/0
R v Secretary of State for Health; Ex parte British American Tobacco (Investments) Ltd&>@(&5,>@&0/5S

Germany v Council&>@(&5,>@&0/5S
R, on the application of Swedish Match AB v Secretary of State for Health&>@(&5,>@&0/5S
Asociación Nacional de Expendedores de Tabaco y Timbre (ANETT) v Administración del Estado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D QXPEHU RI SROLF\ REMHFWLRQV WR SDWHUQDOLVWLF µ1XGJH 6WDWH¶ LQWHUYHQWLRQV ZHUH GLVFXVVHG LQ WKLV SDSHU 7KHVH
REMHFWLRQVLQFOXGHWKHUHDG\DOWHUQDWLYHRISURPRWLQJDQGDFFHSWLQJLQGLYLGXDOUHVSRQVLELOLW\WKHVXEVWLWXWLRQHIIHFW






WKHPVHOYHV FRXOG WDNH  ,W DOVR LPSOLHGO\ZDUQV DJDLQVW WKH GDQJHUV RI RYHU]HDORXV JRYHUQPHQW UHJXODWLRQZKLFK
HIIHFWLYHO\SUHYHQWV LQGLYLGXDOV IURPSXUVXLQJ WKHLURZQJRDOV7KHSURSHU UROHRIJRYHUQPHQW LV WR FXOWLYDWH WKH
FRQGLWLRQVZKLFKHQDEOHLQGLYLGXDOVWRPDNHWKHLURZQKHDOWKGHFLVLRQVDQGWRDFFHVVKHDOWKVHUYLFHV
$VLQGLFDWHGE\WKHDFULPRQLRXVµ$EDPDFDUH¶OHJLVODWLRQLQWKH8QLWHG6WDWHVWKHUHLVDGDQJHURIWHQREVHUYHGLQ





PDQQHU WR GHEDWHV RQ JRYHUQDQFH DQG WKH SURSULHW\ RI µ1XGJH 6WDWH¶PHDVXUHV (QVXULQJ WKDW WKHVH GHEDWHV RQ
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